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Hall & Associates 

Suite 701 

1620 I Street, NW 

Washington, DC  20006-4033 

Telephone: (202) 463-1166           Web:  http://www.hall-associates.com                  Fax: (202) 463-4207 

Reply to E-mail: 

jhall@hall-asso iates.com 

 

January 15, 2013 

VIA E-MAIL 

 

Samir Bukhari 

US Environmental Protection Agency 

Office of Regional Counsel, Region I 

5 Post Office Square- Suite 100 

Mail Code: ORA 18-1 

Boston, MA 02109-3912 

 

Re:  Draft Administrative Record Index for the Town of Newmarket, New Hampshire 

NPDES Permit No. NH0100196 

 

Dear Mr. Samir Bukhari, 

 

After reviewing the Draft Newmarket Administrative Record Index received on January 9, 2013, 

the Great Bay Municipal Bay Coalition has a few modifications and additions we request be 

made to the record before the final administrative record index is submitted to the EPA 

Environmental Appeals Board.  Please find attached the modifications and additions we request 

be made to the document given (1) information previously submitted and (2) information not 

available at the time the comment period closed.  Please note a number of records listed by EPA 

had extensive attachments.  Those attachments should be separately listed for ease of reference 

by the parties.  

 

If you have any questions, please do not hesitate to contact our office. 

 

Sincerely, 

 

/s/ John C. Hall                        

JOHN C. HALL 

CC:  Dan Arsenault, EPA 

Enclosures:   
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Requested Modifications and Additions to the Draft Newmarket  

Administrative Record Index 

 

Section D. Supplemental Comments 

1. The following supplemental comment submitted by the Great Bay Municipal Coalition is not 

included in the Draft Newmarket Administrative Record Index (“Draft AR Index”) and we 

request it be added: 

a. E-mail. Great Bay Municipal Coalition. John Hall, Hall & Associates to Stephen 

Perkins, EPA. RE: Transmitting Transcripts of Paul Currier, Philip Trowbridge and 

Fred Short. August 30, 2012.  

i. Attachments:  

1. Deposition Transcript of Paul Currier. 

2. Deposition Transcript of Philip Trowbridge. 

3. Deposition Transcript of Fred Short. 

 

2. Regarding the supplemental comment submitted on August 15, 2012, it is unclear which 

email is being referred to in the Draft AR Index since the Coalition sent two emails on that 

date. The following are the two emails and accompanying attachments that were sent by the 

Coalition on August 15, 2012, we request that whichever one is not being referenced in the 

Draft AR Index be added to the record: 

a. E-mail. Great Bay Municipal Coalition. John Hall, Hall & Associates to Stephen 

Perkins, EPA; Dan Arsenault, EPA; Ellen Gilinsky, EPA-HQ. RE: Supplemental 

Comments by the Great Bay Municipal Coalition re: Draft NPDES Permit No. 

NH0101311 for the City of Dover, NH; Town of Exeter, NH, NPDES Permit No. 

NH0100871; Town of Newmarket, NH NPDES Permit No. NH0100196. August 15, 

2012.   

i. Attachments: 

1. Graph: Great Bay eelgrass versus 3-year moving average spring flow. 

2. Graph: Great Bay transparency changes- buoy data 2004-2008. 

3. Trowbridge Deposition Exhibit 71: P. Trowbridge email to F. Short 

11/14/07 attaching PowerPoint Presentation from 11/8/2007 entitled 

“Toward a New Conceptual Model for Nutrient Criteria Development 

in a New Hampshire Macrotidal Estuary”. 

4. Trowbridge Deposition Exhibit 72: P. Trwobridge email to P. 

Colarusso 3/20/08 attaching PowerPoint Presentation from 3/25/08 

entitled “Nutrient Criteria Development for the Protection of Eelgrass 

in NH’ Estuaries”. 

b. E-mail. Great Bay Municipal Coalition. John Hall, Hall & Associates to Stephen 

Perkins, EPA; Dan Arsenault, EPA; Ellen Gilinsky, EPA-HQ. RE: Supplemental 

Comments by the Great Bay Municipal Coalition re: Draft NPDES Permit No. 

Attachment 1



3 
 

NH0101311 for the City of Dover, NH; Town of Exeter, NH, NPDES Permit No. 

NH0100871; Town of Newmarket, NH NPDES Permit No. NH0100196. August 15, 

2012.   

i. Attachments: 

1. Currier Deposition Exhibit 31: PowerPoint Presentation by P. 

Trowbridge entitled “New Hampshire Estuaries Project Environmental 

Indicators” 6/15/06. 

2. Currier Deposition Exhibit 32: PowerPoint Presentation by P. 

Trowbridge entitled “Summary of Light Availability and Light 

Attenuation Factors for Great Bay Estuary” 2/14/07. 

 

3. It is unclear whether the attachments to each supplemental comment are included in the 

record. For clarification purposes, we request that each attachment be listed below the 

corresponding supplemental comment. The following is the list of the supplemental 

comments and attachments submitted by the Coalition. 

a. E-mail. Great Bay Municipal Coalition. John Hall, Hall & Associates to Stephen 

Perkins, EPA; Dan Arsenault, EPA; Ellen Gillinsky, EPA-HQ. RE: Supplemental 

Comments by the Great Bay Municipal Coalition re: Draft NPDES Permit No. 

NH0101311 for the City of Dover, NH; Town of Exeter, NH, NPDES Permit No. 

NH0100871; Town of Newmarket, NH NPDES Permit No. NH0100196. August 15, 

2012.   

i. Attachments: 

1. Graph: Great Bay eelgrass versus 3-year moving average spring flow. 

2. Graph: Great Bay transparency changes- buoy data 2004-2008. 

3. Trowbridge Deposition Exhibit 71: P. Trowbridge email to F. Short 

11/14/07 attaching PowerPoint Presentation from 11/8/2007 entitled 

“Toward a New Conceptual Model for Nutrient Criteria Development 

in a New Hampshire Macrotidal Estuary”. 

4. Trowbridge Deposition Exhibit 72: P. Trowbridge email to P. 

Colarusso 3/20/08 attaching PowerPoint Presentation from 3/25/08 

entitled “Nutrient Criteria Development for the Protection of Eelgrass 

in NH’ Estuaries”. 

b. E-mail. Great Bay Municipal Coalition. John Hall, Hall & Associates to Stephen 

Perkins, EPA; Dan Arsenault, EPA; Ellen Gilinsky, EPA-HQ. RE: Supplemental 

Comments by the Great Bay Municipal Coalition re: Draft NPDES Permit No. 

NH0101311 for the City of Dover, NH; Town of Exeter, NH, NPDES Permit No. 

NH0100871; Town of Newmarket, NH NPDES Permit No. NH0100196. August 15, 

2012.   

i. Attachments: 
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1. Currier Deposition Exhibit 31: PowerPoint Presentation by P. 

Trowbridge entitled “New Hampshire Estuaries Project Environmental 

Indicators” 6/15/06. 

2. Currier Deposition Exhibit 32: PowerPoint Presentation by P. 

Trowbridge entitled “Summary of Light Availability and Light 

Attenuation Factors for Great Bay Estuary” 2/14/07. 

c. Letter. Great Bay Municipal Coalition. John C. Hall, Hall & Associates to Stephen S. 

Perkins, EPA. RE: Supplemental Comments in Response to Draft NPDES Permit for 

the City of Dover, NH – NPDES Permit No. NH0101311, Town of Exeter, NH, 

NPDES Permit No. NH0100871, and Town of Newmarket, NH NPDES Permit No. 

NH0100196. August 30, 2012.  

i. Attachment: 

1. Draft PREP Report Figures. 

d. E-mail. Great Bay Municipal Coalition. John Hall, Hall & Associates to Stephen 

Perkins, EPA; Dan Arsenault, EPA; Ellen Gilinsky, EPA-HQ. RE: Electronic Copy 

of Great Bay Municipal Coalition Letter to EPA Documenting Apparent Region I 

Scientific Misconduct and Agency Bias and Requesting Transfer of Matter to 

Independent Panel of Experts- Supplemental Letter. September 7, 2012. 

i. Attachment: 

1. Great Bay Municipal Coalition Letter to EPA Documenting Apparent 

Region 1 Scientific Misconduct and Agency Bias and Requesting a 

Transfer of Matter to an Independent Panel of Experts.  

e. E-mail. Great Bay Municipal Coalition. John Hall, Hall & Associates to Stephen 

Perkins, EPA; Dan Arsenault, EPA; Ellen Gilinsky, EPA-HQ. RE: Supplemental 

Comments by the Great Bay Municipal Coalition re: Draft NPDES Permit No. 

NH0101311 for the City of Dover, NH; Town of Exeter, NH, NPDES Permit No. 

NH0100871; Town of Newmarket, NH NPDES Permit No. NH0100196. September 

12, 2012.   

i. Attachments: 

1. Salinity Readings Great Bay Buoy 2005-2011. 

2. Causes of Periodic Low DO unknown- Trowbridge Deposition – 

6/23/12. 

3. Elevated TN Did Not Cause Increased Algal Growth Impacting 

Transparency – Trowbridge Deposition – 6/23/12 and 7/11/12. 

4. Exclusion of Prior Studies form Record – Trowbridge Deposition 

7/11/12. 

5. Experts Confirm Great Bay NOT Transparency Limited System- 

Trowbridge Deposition 6/23/12 and 7/11/12. 

6. Macroalgae Impacts on Eelgrass in Great Bay Not Apparent- 

Trowbridge Deposition 6/23/12 and 7/11/12. 
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7. TN Control Ineffective in Tidal Rivers- Trowbridge Deposition 

7/11/12 pages 421-434. 

8. Email dated 09-24-12 from John Hall to EPA Director, Stephen 

Perkins, Dan Arsenault EPA and Ellen Gilinsky EPA – with 

ATTACHMENTS  – New Hampshire Fish and Game - (09-20-12). 

f. E-mail. Great Bay Municipal Coalition. John Hall, Hall & Associates to Stephen 

Perkins, EPA; Dan Arsenault, EPA; Ellen Gilinsky, EPA-HQ. RE: Supplemental 

Comments by the Great Bay Municipal Coalition re: Draft NPDES Permit No. 

NH0101311 for the City of Dover, NH; Town of Exeter, NH, NPDES Permit No. 

NH0100871; Town of Newmarket, NH NPDES Permit No. NH0100196. September 

24, 2012.   

i. Attachment: 

1. Dean Peschel Little Bay Eelgrass Phone Notes 9-20-12 after talking to 

Bruce Smith, NH Fish and Game.  

g. E-mail. Great Bay Municipal Coalition. John Hall, Hall & Associates to Stephen 

Perkins, EPA; Dan Arsenault, EPA; Ellen Gilinsky, EPA-HQ. RE: Supplemental 

Comments by the Great Bay Municipal Coalition re: Draft NPDES Permit No. 

NH0101311 for the City of Dover, NH; Town of Exeter, NH, NPDES Permit No. 

NH0100871; Town of Newmarket, NH NPDES Permit No. NH0100196. October 18, 

2012.   

i. Attachments:  

1. Photograph 2012-10-17_09-33-57_613. 

2. Photograph 2012-10-17_09-34-21_827.  

3. Photograph 2012-10-17_09-34-28_803. 

4. Photograph 2012-10-17_09-38-40_869.  

5. Photograph 2012-10-17_09-39-03_903. 

6. Photograph 2012-10-17_09-39-19_640. 

7. Photograph 2012-10-17_10-19-17_68. 

8. Photograph 2012-10-17_10-20-30_683. 

h. E-mail. Great Bay Municipal Coalition. John Hall, Hall & Associates to Stephen 

Perkins, EPA; Dan Arsenault, EPA. RE: Great Bay Municipal Coalition Peer Review 

– Supplemental Comments. November 5, 2012. 

i. Attachments: 

1. Photograph Showing Naturally Occurring CDOM in Salmon Falls 

River. 

2. SWA- UNH Peer Review Response Letter 10/26/2012. 

3. UNH Peer Review Letter 9/07/2012. 

4. Stoner Letter 11/2/12. 

5. Burack Response to Questions Letter. 
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i. E-mail. Great Bay Municipal Coalition. John Hall, Hall & Associates to Stephen 

Perkins, EPA; Dan Arsenault, EPA; Ellen Gilinsky, EPA-HQ. RE: Supplemental 

Comments by the Great Bay Municipal Coalition re: Draft NPDES Permit No. 

NH0101311 for the City of Dover, NH; Town of Exeter, NH, NPDES Permit No. 

NH0100871; Town of Newmarket, NH NPDES Permit No. NH0100196. November 

5, 2012.   

j. Email.  Great Bay Municipal Coalition.  Keisha Sedlacek, Hall & Associates to 

Stephen Perkins, EPA; Dan Arsenault EPA. RE: Supplemental Comments by the 

Great Bay Coalition re: draft NPDES permits No. NH0101311 (Dover), No. 

NH0100871 (Exeter), and No. NH0100196 (Newmarket). November 8, 2012. 

i. Attachments: 

1. Burack Letter 10/19/12. 

2. DES Slides form EPA Meeting on 9/28/12. 

 

Section H. Correspondence 

1. Although, it appears that some of the science misconduct exhibits/letters have been 

incorporated into the Draft AR Index, there are a few letters that have not made it into the 

record and we request that they be added: 

a. Letter. Senator Frank Guinta to Lisa Jackson, EPA Administrator. RE: Scientific 

Misconduct. June 26, 2012.  

b. Letter. Eric Spear, Mayor of Portsmouth and Sean Trefethen, Mayor of Dover to 

Ellen Gilinsky, EPA. RE: June 28, 2012, Meeting on Great Bay Nutrient and Science 

Misconduct Issues. June 29, 2012.  

c. Letter. Senator Jeanne Shaheen and Senator Kelly Ayotte to Lisa Jackson, EPA 

Administrator. RE: Great Bay Municipal Coalition Peer Review Request.  August 30, 

2012. 

 

2. There are numerous other relevant correspondence which have not been included in the draft 

AR Index. We request the following emails and letter be added as they explain that NHDES 

agreed to the MOU, after Philip Trowbridge did his preliminary rebuttal in January 2011: 

a. E-mail. John C. Hall, Hall & Associates to Paul Currier, NHDES. RE: Draft Minutes 

from 4-5-11 Tech. Meeting with DES. April 29, 2011.  

b. Emails. Between Ted Diers, NHDES and John C. Hall, Hall & Associates and Paul 

Currier, NHDES. RE: Draft MOU on GB. May 6, 10, 13, 2011. 

c. Emails. Between John C. Hall, Hall & Associates and Ted Diers, NHDES. Re: 

Eelgrass comment by Fred Short. May 12-13, 2011. 

d. Letter. Harry Stewart, NHDES to Local City Managers. RE: Great Bay Publicly 

Owned Treatment Works Meeting December 2, 2010. January 7, 2011.  
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Section I. Freedom of Information Act (FOIA) Requests 

1. We request the following FOIA request to EPA Headquarters be included in the Draft AR 

Index: 

a. FOIA EPA-HQ-2013-000711. Letter. John C. Hall, Hall & Associates to Freedom of 

Information Officer, EPA. RE: Freedom of Information Act Request for Records 

Associated with EPA’s Response to the Great Bay Municipal Coalition’s Scientific 

Misconduct Letter. October 22, 2012. 

b. FOIA EPA-HQ-2013-000712. Letter. John C. Hall, Hall & Associates to Freedom of 

Information Officer, EPA. RE: Freedom of Information Act Request for Records 

Associated with EPA’s Response to the Great Bay Municipal Coalition’s Scientific 

Misconduct Letter. October 22, 2012. 

c. FOIA EPA-HQ-2013-000713. Letter. John C. Hall, Hall & Associates to Freedom of 

Information Officer, EPA. RE: Freedom of Information Act Request for Records 

Associated with EPA’s Response to the Great Bay Municipal Coalition’s Scientific 

Misconduct Letter. October 22, 2012. 

d. FOIA EPA-HQ-2013-000714. Letter. John C. Hall, Hall & Associates to Freedom of 

Information Officer, EPA. RE: Freedom of Information Act Request for Records 

Associated with EPA’s Response to the Great Bay Municipal Coalition’s Scientific 

Misconduct Letter. October 22, 2012. 

e. FOIA EPA-HQ-2013-000715. Letter. John C. Hall, Hall & Associates to Freedom of 

Information Officer, EPA. RE: Freedom of Information Act Request for Records 

Associated with EPA’s Response to the Great Bay Municipal Coalition’s Scientific 

Misconduct Letter. October 22, 2012. 

f. FOIA EPA-HQ-2013-000716. Letter. John C. Hall, Hall & Associates to Freedom of 

Information Officer, EPA. RE: Freedom of Information Act Request for Records 

Associated with EPA’s Response to the Great Bay Municipal Coalition’s Scientific 

Misconduct Letter. October 22, 2012. 

g. FOIA EPA-HQ-2013-000717. Letter. John C. Hall, Hall & Associates to Freedom of 

Information Officer, EPA. RE: Freedom of Information Act Request for Records 

Associated with EPA’s Response to the Great Bay Municipal Coalition’s Scientific 

Misconduct Letter. October 22, 2012. 

h. FOIA EPA-HQ-2013-0007123. Letter. John C. Hall, Hall & Associates to Freedom 

of Information Officer, EPA. RE: Freedom of Information Act Request for Records 

Associated with EPA’s Response to the Great Bay Municipal Coalition’s Scientific 

Misconduct Letter. October 22, 2012. 

i. FOIA EPA-HQ-2013-000197. Letter. John C. Hall, Hall & Associates to Freedom of 

Information Officer, EPA. RE: Freedom of Information Act Request for Records 

Associated with EPA’s Response to the Great Bay Municipal Coalition’s Scientific 

Misconduct Letter. October 4, 2012. 
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j. Letter. Deborah Nagle, EPA to John C. Hall, Hall & Associates. Re: Response to 

FOIA request EPA-HQ-2013-000197, -000711 through-000717, -000723. November 

30, 2012.  

 

Section K. Site-Specific Background Studies, Reports, and Information 

1. EPA relied heavily on the PREP 2012 Draft Environmental Data Report and therefore, we 

request the final PREP 2012 State of the Estuaries Report be added to the Draft AR Index: 

a. PREP. 2012. State of the Estuaries Report. Piscataqua Region Estuaries 

Partnership, University of New Hampshire, Durham, NH. (December 8, 2012). 

 

Section N. Other 

1. We request the following documents be added to this section in the Draft AR Index: 

a. Meeting Notes. Great Bay Municipal Coalition Meeting with EPA Administrator, 

Lisa Jackson. June 28, 2012.  

i. Attachments: 

1. Email. S. Silva to C. Deloi. Re: Great Bay SWA legislation. February 

11, 2010. 

2. Email. G. Comstock to P. Currier, et al. Re: 303d- EPA wants us to list 

Gt Bay for N. November 26, 2008.  

3. Deposition Summary. 

4. Transparency-Phytoplankton Relationship Chart for the Squamscott 

River. 

5. Transparency-Phytoplankton Relationship Chart for the Upper 

Piscataqua River (2003-2008). 

6. Relationship Between Light Attenuation Coefficient and TN at Trend 

Stations (NH DES, 2009). 

7. Algal Levels in Great Bay and other Estuaries. 

b. Power Point Presentation. John C. Hall, Hall & Associates. Overview of Great Bay 

Restoration Approach. Presented at meeting with the Town of Dover, EPA, and the 

Coalition. February 16, 2010.  
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Hall & Associates 

Suite 701 

1620 I Street, NW 

Washington, DC  20006-4033 

Telephone: (202) 463-1166           Web:  http://www.hall-associates.com                  Fax: (202) 463-4207 

Reply to E-mail: 

jhall@hall-asso iates.com 

 

January 29, 2013 

VIA E-MAIL 

 

Samir Bukhari 

US Environmental Protection Agency 

Office of Regional Counsel, Region I 

5 Post Office Square- Suite 100 

Mail Code: ORA 18-1 

Boston, MA 02109-3912 

 

Re:  Draft Administrative Record Index for the Town of Newmarket, New Hampshire 

NPDES Permit No. NH0100196 

 

Dear Mr. Samir Bukhari, 

 

We have looked at the Draft Administrative Record for the Town of Newmarket that you 

provided on January 9, 2013 and in our opinion it is materially incomplete and “skewed.”  In 

particular, it is well understood that the administrative record on review is supposed to reflect all 

the documents EPA had in its possession at the time the permit was issued, regardless of whether 

the documents support or refute the agency’s position or were ultimately relied upon by the 

agency.  Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 420 (1971).  For example, 

these would include numerous emails and DES/TAC analyses showing that (1) nitrogen is not 

affecting system transparency, (2) Great Bay is not a transparency limited system, and (3) 

evidence of macroalgae impairing eelgrass was not apparent in the system.  The fact that the 

Region ultimately accepted a position directly opposed to these various technical findings is not 

relevant to whether these records should be part of this administrative record.  On January 15, 

2013, we sent you a number of emails and other documents that were absent from, but should 

have been included in, the “full record.”  

 

In the interest of efficiency, the Petitioners are providing EPA with a list of records central to 

decision making which (1) EPA had in its possession before the draft permit was issued and are 

directly applicable to central issues in the permit such as whether TN caused a transparency 

impairment or whether there was excessive macroalgae growth in the Great Bay estuary; (2) 

EPA had in its possession before the final permit was issued showing major factual/scientific 

errors occurred in the drafting of this permit; and (3) post-permit issuance records including 

FOIA responses from EPA showing that no relevant information existed supporting the permit 

rationale and the Final PREP report showing EPA’s impairment characterizations in the Fact 
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Sheet were misplaced.  In addition, local counsel submitted deposition exhibits from the state 

court action to the Region which are absent from the administrative record.  The Coalition 

requests these documents be added to the administrative record for this permit.  

 

If you have any questions, please do not hesitate to contact our office. 

 

Sincerely, 

 

/s/ John C. Hall                        

JOHN C. HALL 

 

CC:  Dan Arsenault, EPA 

Enclosures:   
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Additions to the Draft Newmarket  

Administrative Record Index 

 

The following documents have not been included in the draft Administrative Record for the 

Town of Newmarket even though the EPA had them in its possession before issuing the final 

permit and, therefore, must be added to the Administrative Record.  

 

Section D. Supplemental Comments 

1. E-mail. Great Bay Municipal Coalition. John Hall, Hall & Associates to Stephen Perkins, 

EPA. RE: Transmitting Transcripts of Paul Currier, Philip Trowbridge and Fred Short. 

August 30, 2012.  

a. Attachments:  

i. Deposition Transcript of Paul Currier. 

ii. Deposition Transcript of Philip Trowbridge. 

iii. Deposition Transcript of Fred Short. 

 

2. E-mail. Great Bay Municipal Coalition. John Hall, Hall & Associates to Stephen Perkins, 

EPA; Dan Arsenault, EPA; Ellen Gilinsky, EPA-HQ. RE: Supplemental Comments by the 

Great Bay Municipal Coalition re: Draft NPDES Permit No. NH0101311 for the City of 

Dover, NH; Town of Exeter, NH, NPDES Permit No. NH0100871; Town of Newmarket, NH 

NPDES Permit No. NH0100196. August 15, 2012.   

a. Attachments: 

i. Graph: Great Bay eelgrass versus 3-year moving average spring flow. 

ii. Graph: Great Bay transparency changes- buoy data 2004-2008. 

iii. Trowbridge Deposition Exhibit 71: P. Trowbridge email to F. Short 11/14/07 

attaching PowerPoint Presentation from 11/8/2007 entitled “Toward a New 

Conceptual Model for Nutrient Criteria Development in a New Hampshire 

Macrotidal Estuary”. 

iv. Trowbridge Deposition Exhibit 72: P. Trwobridge email to P. Colarusso 

3/20/08 attaching PowerPoint Presentation from 3/25/08 entitled “Nutrient 

Criteria Development for the Protection of Eelgrass in NH’ Estuaries”. 

 

3. E-mail. Great Bay Municipal Coalition. John Hall, Hall & Associates to Stephen Perkins, 

EPA; Dan Arsenault, EPA; Ellen Gilinsky, EPA-HQ. RE: Supplemental Comments by the 

Great Bay Municipal Coalition re: Draft NPDES Permit No. NH0101311 for the City of 

Dover, NH; Town of Exeter, NH, NPDES Permit No. NH0100871; Town of Newmarket, NH 

NPDES Permit No. NH0100196. August 15, 2012.   

a. Attachments: 
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i. Currier Deposition Exhibit 31: PowerPoint Presentation by P. Trowbridge 

entitled “New Hampshire Estuaries Project Environmental Indicators” 

6/15/06. 

ii. Currier Deposition Exhibit 32: PowerPoint Presentation by P. Trowbridge 

entitled “Summary of Light Availability and Light Attenuation Factors for 

Great Bay Estuary” 2/14/07. 

 

4. E-mail. Great Bay Municipal Coalition. John Hall, Hall & Associates to Stephen Perkins, 

EPA; Dan Arsenault, EPA; Ellen Gillinsky, EPA-HQ. RE: Supplemental Comments by the 

Great Bay Municipal Coalition re: Draft NPDES Permit No. NH0101311 for the City of 

Dover, NH; Town of Exeter, NH, NPDES Permit No. NH0100871; Town of Newmarket, NH 

NPDES Permit No. NH0100196. August 15, 2012.   

a. Attachments: 

i. Graph: Great Bay eelgrass versus 3-year moving average spring flow. 

ii. Graph: Great Bay transparency changes- buoy data 2004-2008. 

iii. Trowbridge Deposition Exhibit 71: P. Trowbridge email to F. Short 

11/14/07 attaching PowerPoint Presentation from 11/8/2007 entitled 

“Toward a New Conceptual Model for Nutrient Criteria Development in a 

New Hampshire Macrotidal Estuary”. 

iv. Trowbridge Deposition Exhibit 72: P. Trowbridge email to P. Colarusso 

3/20/08 attaching PowerPoint Presentation from 3/25/08 entitled “Nutrient 

Criteria Development for the Protection of Eelgrass in NH’ Estuaries”. 

 

5. E-mail. Great Bay Municipal Coalition. John Hall, Hall & Associates to Stephen Perkins, 

EPA; Dan Arsenault, EPA; Ellen Gilinsky, EPA-HQ. RE: Supplemental Comments by the 

Great Bay Municipal Coalition re: Draft NPDES Permit No. NH0101311 for the City of 

Dover, NH; Town of Exeter, NH, NPDES Permit No. NH0100871; Town of Newmarket, NH 

NPDES Permit No. NH0100196. August 15, 2012.   

b. Attachments: 

i. Currier Deposition Exhibit 31: PowerPoint Presentation by P. Trowbridge 

entitled “New Hampshire Estuaries Project Environmental Indicators” 

6/15/06. 

ii. Currier Deposition Exhibit 32: PowerPoint Presentation by P. Trowbridge 

entitled “Summary of Light Availability and Light Attenuation Factors for 

Great Bay Estuary” 2/14/07. 

 

6. Letter. Great Bay Municipal Coalition. John C. Hall, Hall & Associates to Stephen S. 

Perkins, EPA. RE: Supplemental Comments in Response to Draft NPDES Permit for the City 

of Dover, NH – NPDES Permit No. NH0101311, Town of Exeter, NH, NPDES Permit No. 
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NH0100871, and Town of Newmarket, NH NPDES Permit No. NH0100196. August 30, 

2012.  

c. Attachment: 

i. Draft PREP Report Figures. 

 

7. E-mail. Great Bay Municipal Coalition. John Hall, Hall & Associates to Stephen Perkins, 

EPA; Dan Arsenault, EPA; Ellen Gilinsky, EPA-HQ. RE: Electronic Copy of Great Bay 

Municipal Coalition Letter to EPA Documenting Apparent Region I Scientific Misconduct 

and Agency Bias and Requesting Transfer of Matter to Independent Panel of Experts- 

Supplemental Letter. September 7, 2012. 

d. Attachment: 

i. Great Bay Municipal Coalition Letter to EPA Documenting Apparent 

Region 1 Scientific Misconduct and Agency Bias and Requesting a 

Transfer of Matter to an Independent Panel of Experts.  

 

8. E-mail. Great Bay Municipal Coalition. John Hall, Hall & Associates to Stephen Perkins, 

EPA; Dan Arsenault, EPA; Ellen Gilinsky, EPA-HQ. RE: Supplemental Comments by the 

Great Bay Municipal Coalition re: Draft NPDES Permit No. NH0101311 for the City of 

Dover, NH; Town of Exeter, NH, NPDES Permit No. NH0100871; Town of Newmarket, NH 

NPDES Permit No. NH0100196. September 12, 2012.   

e. Attachments: 

i. Salinity Readings Great Bay Buoy 2005-2011. 

ii. Causes of Periodic Low DO unknown- Trowbridge Deposition – 6/23/12. 

iii. Elevated TN Did Not Cause Increased Algal Growth Impacting 

Transparency – Trowbridge Deposition – 6/23/12 and 7/11/12. 

iv. Exclusion of Prior Studies form Record – Trowbridge Deposition 7/11/12. 

v. Experts Confirm Great Bay NOT Transparency Limited System- 

Trowbridge Deposition 6/23/12 and 7/11/12. 

vi. Macroalgae Impacts on Eelgrass in Great Bay Not Apparent- Trowbridge 

Deposition 6/23/12 and 7/11/12. 

vii. TN Control Ineffective in Tidal Rivers- Trowbridge Deposition 7/11/12 

pages 421-434. 

viii. Email dated 09-24-12 from John Hall to EPA Director, Stephen Perkins, 

Dan Arsenault EPA and Ellen Gilinsky EPA – with ATTACHMENTS  – 

New Hampshire Fish and Game - (09-20-12). 

 

9. E-mail. Great Bay Municipal Coalition. John Hall, Hall & Associates to Stephen Perkins, 

EPA; Dan Arsenault, EPA; Ellen Gilinsky, EPA-HQ. RE: Supplemental Comments by the 

Great Bay Municipal Coalition re: Draft NPDES Permit No. NH0101311 for the City of 
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Dover, NH; Town of Exeter, NH, NPDES Permit No. NH0100871; Town of Newmarket, NH 

NPDES Permit No. NH0100196. September 24, 2012.   

f. Attachment: 

i. Dean Peschel Little Bay Eelgrass Phone Notes 9-20-12 after talking to 

Bruce Smith, NH Fish and Game.  

 

10. E-mail. Great Bay Municipal Coalition. John Hall, Hall & Associates to Stephen Perkins, 

EPA; Dan Arsenault, EPA; Ellen Gilinsky, EPA-HQ. RE: Supplemental Comments by the 

Great Bay Municipal Coalition re: Draft NPDES Permit No. NH0101311 for the City of 

Dover, NH; Town of Exeter, NH, NPDES Permit No. NH0100871; Town of Newmarket, NH 

NPDES Permit No. NH0100196. October 18, 2012.   

g. Attachments:  

i. Photograph 2012-10-17_09-33-57_613. 

ii. Photograph 2012-10-17_09-34-21_827.  

iii. Photograph 2012-10-17_09-34-28_803. 

iv. Photograph 2012-10-17_09-38-40_869.  

v. Photograph 2012-10-17_09-39-03_903. 

vi. Photograph 2012-10-17_09-39-19_640. 

vii. Photograph 2012-10-17_10-19-17_68. 

viii. Photograph 2012-10-17_10-20-30_683. 

 

11. E-mail. Great Bay Municipal Coalition. John Hall, Hall & Associates to Stephen Perkins, 

EPA; Dan Arsenault, EPA. RE: Great Bay Municipal Coalition Peer Review – Supplemental 

Comments. November 5, 2012. 

h. Attachments: 

i. Photograph Showing Naturally Occurring CDOM in Salmon Falls River. 

ii. SWA- UNH Peer Review Response Letter 10/26/2012. 

iii. UNH Peer Review Letter 9/07/2012. 

iv. Stoner Letter 11/2/12. 

v. Burack Response to Questions Letter. 

 

12. E-mail. Great Bay Municipal Coalition. John Hall, Hall & Associates to Stephen Perkins, 

EPA; Dan Arsenault, EPA; Ellen Gilinsky, EPA-HQ. RE: Supplemental Comments by the 

Great Bay Municipal Coalition re: Draft NPDES Permit No. NH0101311 for the City of 

Dover, NH; Town of Exeter, NH, NPDES Permit No. NH0100871; Town of Newmarket, NH 

NPDES Permit No. NH0100196. November 5, 2012.   

 

13. Email.  Great Bay Municipal Coalition.  Keisha Sedlacek, Hall & Associates to Stephen 

Perkins, EPA; Dan Arsenault EPA. RE: Supplemental Comments by the Great Bay Coalition 
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re: draft NPDES permits No. NH0101311 (Dover), No. NH0100871 (Exeter), and No. 

NH0100196 (Newmarket). November 8, 2012. 

i. Attachments: 

i. Burack Letter 10/19/12. 

ii. DES Slides form EPA Meeting on 9/28/12. 

 

Section H. Correspondence 

1. Letter. Senator Frank Guinta to Lisa Jackson, EPA Administrator. RE: Scientific 

Misconduct. June 26, 2012.  

 

2. Letter. Eric Spear, Mayor of Portsmouth and Sean Trefethen, Mayor of Dover to Ellen 

Gilinsky, EPA. RE: June 28, 2012, Meeting on Great Bay Nutrient and Science Misconduct 

Issues. June 29, 2012.  

 

3. Letter. Senator Jeanne Shaheen and Senator Kelly Ayotte to Lisa Jackson, EPA 

Administrator. RE: Great Bay Municipal Coalition Peer Review Request.  August 30, 2012. 

 

4. E-mail. John C. Hall, Hall & Associates to Paul Currier, NHDES. RE: Draft Minutes from 4-

5-11 Tech. Meeting with DES. April 29, 2011.  

 

5. Emails. Between Ted Diers, NHDES and John C. Hall, Hall & Associates and Paul Currier, 

NHDES. RE: Draft MOU on GB. May 6, 10, 13, 2011. 

 

6. Emails. Between John C. Hall, Hall & Associates and Ted Diers, NHDES. Re: Eelgrass 

comment by Fred Short. May 12-13, 2011. 

 

7. Letter. Harry Stewart, NHDES to Local City Managers. RE: Great Bay Publicly Owned 

Treatment Works Meeting December 2, 2010. January 7, 2011.  

 

8. Email. Between Philip Trowbridge and EPA and DES officials. RE: Southeast Watershed 

Alliance- Ad hoc committee. March 1, 2010.  

 

Section I. Freedom of Information Act (FOIA) Requests 

1. FOIA EPA-HQ-2013-000711. Letter. John C. Hall, Hall & Associates to Freedom of 

Information Officer, EPA. RE: Freedom of Information Act Request for Records Associated 

with EPA’s Response to the Great Bay Municipal Coalition’s Scientific Misconduct Letter. 

October 22, 2012. 

 

2. FOIA EPA-HQ-2013-000712. Letter. John C. Hall, Hall & Associates to Freedom of 

Information Officer, EPA. RE: Freedom of Information Act Request for Records Associated 
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with EPA’s Response to the Great Bay Municipal Coalition’s Scientific Misconduct Letter. 

October 22, 2012. 

 

 

3. FOIA EPA-HQ-2013-000713. Letter. John C. Hall, Hall & Associates to Freedom of 

Information Officer, EPA. RE: Freedom of Information Act Request for Records Associated 

with EPA’s Response to the Great Bay Municipal Coalition’s Scientific Misconduct Letter. 

October 22, 2012. 

 

4. FOIA EPA-HQ-2013-000714. Letter. John C. Hall, Hall & Associates to Freedom of 

Information Officer, EPA. RE: Freedom of Information Act Request for Records Associated 

with EPA’s Response to the Great Bay Municipal Coalition’s Scientific Misconduct Letter. 

October 22, 2012. 

 

5. FOIA EPA-HQ-2013-000715. Letter. John C. Hall, Hall & Associates to Freedom of 

Information Officer, EPA. RE: Freedom of Information Act Request for Records Associated 

with EPA’s Response to the Great Bay Municipal Coalition’s Scientific Misconduct Letter. 

October 22, 2012. 

 

6. FOIA EPA-HQ-2013-000716. Letter. John C. Hall, Hall & Associates to Freedom of 

Information Officer, EPA. RE: Freedom of Information Act Request for Records Associated 

with EPA’s Response to the Great Bay Municipal Coalition’s Scientific Misconduct Letter. 

October 22, 2012. 

 

7. FOIA EPA-HQ-2013-000717. Letter. John C. Hall, Hall & Associates to Freedom of 

Information Officer, EPA. RE: Freedom of Information Act Request for Records Associated 

with EPA’s Response to the Great Bay Municipal Coalition’s Scientific Misconduct Letter. 

October 22, 2012. 

 

8. FOIA EPA-HQ-2013-0007123. Letter. John C. Hall, Hall & Associates to Freedom of 

Information Officer, EPA. RE: Freedom of Information Act Request for Records Associated 

with EPA’s Response to the Great Bay Municipal Coalition’s Scientific Misconduct Letter. 

October 22, 2012. 

 

9. FOIA EPA-HQ-2013-000197. Letter. John C. Hall, Hall & Associates to Freedom of 

Information Officer, EPA. RE: Freedom of Information Act Request for Records Associated 

with EPA’s Response to the Great Bay Municipal Coalition’s Scientific Misconduct Letter. 

October 4, 2012. 
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10. Letter. Deborah Nagle, EPA to John C. Hall, Hall & Associates. Re: Response to FOIA 

request EPA-HQ-2013-000197, -000711 through-000717, -000723. November 30, 2012.  

 

11. FOIA EPA-R1-2013-0023333. Letter. John C. Hall, Hall & Associates to Freedom of 

Information Officer, EPA. Re: Dr. Fred. Short’s 2012 eelgrass survey including any and all 

communications between EPA Region 1 and any other party. December 20, 2012.  

 

12. FOIA EPA-R1-2013-0023333. Letter. Cristeen L. Schena, EPA to John C. Hall, Hall & 

Associates. Re: Dr. Fred. Short’s 2012 eelgrass survey including any and all communications 

between EPA Region 1 and any other party. January 25, 2013. 

 

a. Attachment: 

i. Short, F. Great Bay Estuary Eelgrass: 2012 Observations. Memo received via 

e-mail (Fred Short, EPA to Dan Arsenault, EPA on September 11, 2012). 

 

Section K. Site-Specific Background Studies, Reports, and Information 

1. PREP. 2012. State of the Estuaries Report. Piscataqua Region Estuaries Partnership, 

University of New Hampshire, Durham, NH. (December 8, 2012). 

 

2. The data collected and aerial photographs taken by Fred. Short which he references and basis 

his conclusions on in the Memo entitled “Great Bay Estuary Eelgrass: 2012 Observations”.  

 

Section N. Other 

1. Meeting Notes. Great Bay Municipal Coalition Meeting with EPA Administrator, Lisa 

Jackson. June 28, 2012.  

a. Attachments: 

i. Email. S. Silva to C. Deloi. Re: Great Bay SWA legislation. February 11, 

2010. 

ii. Email. G. Comstock to P. Currier, et al. Re: 303d- EPA wants us to list Gt 

Bay for N. November 26, 2008.  

iii. Deposition Summary. 

iv. Transparency-Phytoplankton Relationship Chart for the Squamscott River. 

v. Transparency-Phytoplankton Relationship Chart for the Upper Piscataqua 

River (2003-2008). 

vi. Relationship Between Light Attenuation Coefficient and TN at Trend Stations 

(NH DES, 2009). 

vii. Algal Levels in Great Bay and other Estuaries. 
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2. Power Point Presentation. John C. Hall, Hall & Associates. Overview of Great Bay 

Restoration Approach. Presented at meeting with the Town of Dover, EPA, and the 

Coalition. February 16, 2010.  
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Freedom of Information Act Requests Sent to Region 1 Regarding  

Great Bay NPDES Permits 

 

Following EPA Headquarters denial that Region I had committed “science misconduct” 

with respect to requirements for the Great Bay Estuary, a series of Freedom of Information Act 

Requests (“FOIA”) were sent to Region 1 on September 26, 2012. The FOIA requests sought the 

records that showed statements (1) made by Dr. Fred Short or Mr. Philip Trowbridge during 

deposition testimony; (2) from the Fact Sheets for the draft NPDES permits for the towns of 

Exeter
1
, Newmarket, and Dover

2
; (3) from a letter dated July 13, 2012 to EPA Headquarters 

from the Coalition entitled “Confirmation of Major Scientific Errors/Uncertainties Regarding 

Proposed TN reductions for Great Bay Estuary in Depositions of Mr. Philip Trowbridge and Dr. 

Fred Short”; or (4) from the Memorandum of Agreement between the Coalition and New 

Hampshire Department of Environmental Services were incorrect. The Region‟s FOIA response 

dated November 30, 2012, stated that it submitted no information to EPA Headquarters to 

demonstrate that the following factual statements were in error:   

 Dr. Fred Short has not conducted research in the Great Bay Estuary that was designed to 

demonstrate what factors are causing changes in eelgrass populations. (01-FOI-00252-

12). 

 

 Cause of eelgrass loss in tidal rivers is unknown. (01-FOI-00253-12). 

 

 A large increase in rainfall and major floods occurring in 2006 (a natural condition) could 

be the primary cause of significant eelgrass declines that occurred in Great Bay during 

that period due to increased turbidity and CDOM. DES failed in declaring that Great Bay 

was nutrient impaired to assess the importance of these events in triggering the eelgrass 

decline in the system despite the obvious temporal correlation. (01-FOI-00254-12). 

 

 In the Great Bay Estuary numeric TN criteria for eelgrass and DO were not based on a 

demonstrated „cause and effect‟ relationship for this system. (01-FOI-00255-12). 

 

 There is no analysis of data from the Great Bay Estuary demonstrating increasing TN 

levels caused changes in the eelgrass population in (a) tidal rivers in the Great Bay 

Estuary or (b) Great Bay/Little Bay. (01-FOI-00256-12). 

 

 There is no analysis of data from the Great Bay Estuary demonstrating macroalgae 

growth caused changes in the eelgrass population in Great Bay/Little Bay.( 01-FOI-

00257-12). 

                                                 
1
 NPDES Permit No. NH0100871.  

 
2
 Draft NPDES Permit No. NH0101344. 
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 There is no documentation showing that excessive macroalgae growth is occurring in the 

tidal rivers of the Great Bay Estuary. (01-FOI-00258-12). 

 

 Epiphytes have not been demonstrated to be a major factor adversely impacting eelgrass 

populations in the Great Bay Estuary. (01-FOI-00259-12). 

 

 Algal levels in Great Bay/Little Bay did not change materially from 1980 to present, 

despite an estimated 59% increase in TN levels between 1980 and 2012 and therefore TN 

inputs could not have caused changed transparency in Great Bay/Little Bay. (01-FOI-

00260-12). 

 

 There is no analysis of data from the Great Bay Estuary demonstrating transparency 

caused changes in the eelgrass population in (a) tidal rivers in the Great Bay Estuary or 

(b) Great Bay/Little Bay. (01-FOI-00261-12). 

 

 Data for tidal rivers (Squamscott, Lamprey, Piscataqua) shows TN control will not 

meaningfully improve transparency. (01-FOI-00262-12). 

 

 Existing transparency is too poor to support eelgrass in tidal rivers (Squamscott, 

Lamprey, Upper Piscataqua) because of naturally high turbidity and CDOM. (01-FOI-

00263-12). 

 

 Great Bay is not a transparency limited system because eelgrass populations receive 

sufficient light during the tidal cycle. (01-FOI-00264-12). 

 

 The best available information shows that transparency in Great Bay and Lower 

Piscataqua River did not change materially from 1990 to 2005; therefore this parameter 

could not be the factor causing eelgrass declines found in the system prior to that time as 

assumed in the draft 2009 numeric criteria. (01-FOI-00265-12). 

 

 Transparency in the major tidal rivers (Squamscott, Lamprey, Upper Piscataqua) is poor, 

but the available data shows that: (1) the effect of algal growth on transparency is 

generally negligible [and] (2) CDOM and turbidity are the key factors controlling 

transparency in this area of the system. (01-FOI-00266-12). 

 

 Since 2005, there has been “no site-specific research” conducted that was designed to 

evaluate the cause of recent eelgrass declines anywhere in the Great Bay system.  To 

date, the causes of such eelgrass declines remain unknown. (01-FOI-00267-12). 
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 The various DES analyses submitted to EPA that confirmed (1) TN increases did not 

cause changes in transparency, algal levels or DO and (2) a “cause and effect” 

relationship between TN and transparency/DO did not exist, were excluded from the 

technical information presented in the 2009 numeric nutrient criteria document and, 

therefore, were never presented to EPA‟s internal peer review panel. (01-FOI-00268-12). 

 

 Dissolved nutrient concentrations (2009-2011) have returned to pre-1995 levels when 

eelgrass thrived in Great Bay.  There is no information from the Great Bay Estuary 

showing this level of TIN will impair the eelgrass population. (01-FOI-00269-12). 
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Appendix A. Responses to Scientific and Technical Issues (p.1) 

CLAIM AS SET FORTH IN PETITION: 

B. Draft PREP 2012 Report 

 The data contained in the Draft PREP 2012 Report confirmed nitrate and TN levels had 

decreased markedly over the past three years, returning to 1980 levels, as extreme weather 

conditions were no longer occurring. This information was relevant to whether and how much 

nitrogen reduction was necessary and to the degree to which it should be required given the 

recognition that nitrate is the most important parameter in controlling excessive plant growth in 

the system. This same fact was verified by the October 19, 2012 response from Commissioner 

Burack (Figure 4) and the final PREP 2012 SOE Report at 13 (Figure 2.3) (Exhibit 25).  

a. Record  

PREP Draft Data Report (July 16, 2012) at 45, 53, 69 (Ex. 36)). PREP 2013 SOE Report 

at 14 (Petitioner Exhibit 24. RTC at 24, 46, 58, and 99 (Ex. 1) (TN, not subspecies of nitrogen, is 

the most important parameter to control)). 

i. Technical Assessment 

This statement is partly an overstatement and largely incorrect. First, it is not true with 

respect to TN. Adams Point is the only station for which nitrogen data exists from the 1980 

period. For that station, the PREP Report found no trends in TN concentrations, and TN was not 

measured in the 1974-1981 period that is the basis for the comparison to 1980s levels. PREP, 

2012 at 69. For nitrate at that station, the PREP report contains results for nitrate + nitrite 

indicating a long term upward trend but a recent lowering trend based on variance between the 

2006-08 and 2009-11 periods. Id. at 45. The relevant chart in that Report shows that 

concentrations in 2009-11 are similar, though at the upper end, of concentrations encountered in 
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the 1970s although not as low as 1980 levels. The pattern for DIN is similar to that of nitrate and 

nitrite (long term upward trend with recent lowering), PREP 2012 at 53, and was the subject of 

the statement in the Burack letter on this issue, as follows: "DES agrees that average annual DIN 

concentrations at Adams Point have decreased in the last few years and are similar to 

concentrations measured in the 1970s. However, as discussed previously, DIN is an inferior 

indicator of nitrogen pollution compared to TN because DIN is a subset of TN that is the most 

reactive in the environment. DIN does not include nitrogen that is incorporated into plants and 

organic matter. DIN concentrations can be very low during periods of high plant growth because 

the DIN is pulled out of the water and incorporated into phytoplankton, macroalgae, and other 

plants." Other stations show no recent trend for nitrate + nitrite. The Coalition cites PREP 2013 

SOE Report Figure 2.3, which gives nitrogen loads by month and is not relevant to this issue. 

The Coalition may be referring to Figure 3.2 on page 15 which depicts DIN trends; the 

limitations of DIN as an indicator of nitrogen pollution are discussed above and were noted in 

the PREP 2013 SOE Report at 14. 

1. Basis for Denying Review  

Mischaracterizes/unsupported by the record, including EPA's responses to the Coalition's 

comments, and therefore fails to substantively confront EPA's response. At most, it is a bona fide 

difference of technical opinion that does not demonstrate clear error on EPA's part. 

 

C. 2011 Eelgrass Report 

1: The 2011 Eelgrass Report for the system issued on September 12, 2012 by Dr. Short 

demonstrated that eelgrass coverage had dramatically rebounded in Little Bay despite claimed 

inadequate transparency levels in that system. 
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a. Record  

NHDES 2009 Great Bay Nutrient Report. Fact sheet at 19 and 23 (Ex. 2); RTC at 4 fn 6, 

93, 138-139 (Ex. 1). 

i. Technical Assessment 

Little Bay was identified as having marginal transparency in the 2009 Great Bay Nutrient 

Report. Great Bay Nutrient Report at 56 ("In the Great Bay, Little Bay, and Upper Piscataqua 

River, the Zmax is below (less than) Zmin but the difference is less than 1 meter. This result is 

consistent with observations that eelgrass in these areas is either declining or has recently 

disappeared (PREP, 2009; NHDES, 2008b)."). Little Bay had highly variable eelgrass population 

consistent with this marginal transparency. 

1. Basis for Denying Review 

Mischaracterizes and/or ignores portions of the record, including EPA's responses to 

comments, and therefore fails to substantively confront EPA's response, which was rational in 

light of the entire record. 

2: This was the most eelgrass present in Great Bay in over 25 years 

b. Record 

PREP Draft Data Report (July 16, 2012) (Ex. 36); RTC at 4 fn 6 (Ex. 1) 

i. Technical Assessment 

This is presumably a typographical error and the Coalition meant "Little Bay," as eelgrass 

decreased in Great Bay proper in 2011. PREP, 2012. Note Little Bay accounts for only 1-2% of 

eelgrass coverage in the Great Bay Estuary. 

1. Basis for Denying Review 

Mischaracterizes the record. 
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3: This information (also referenced in the draft 2012 PREP report cited by EPA but for 

other reasons) confirms that existing water quality is not preventing eelgrass populations from 

recovering, as presumed by the analysis performed for the permit. 

c. Record 

See RTC at 5 fn 7 (Ex. 1) (continued loss in eelgrass biomass); Id. at 58, 84-84, 92-93, 

102-103, 109, 110 (relative to concerns with transparency in Great Bay) 

i. Technical Assessment 

The increase in 2011 is consistent with the historic short term variability of eelgrass and 

the marginal transparency in Little Bay and does not demonstrate a wholesale recovery of 

eelgrass populations, as there is still a long term trend of decline in eelgrass coverage and no 

recovery at all in eelgrass biomass. 

1. Basis for Denying Review 

Mischaracterizes/unsupported by the record, including EPA's responses to the Coalition's 

comments, and therefore fails to substantively confront EPA's response. At most, it is a bona fide 

difference of technical opinion that does not demonstrate clear error on EPA's 
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